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STATEMENT OF THE ISSUES 

This appeal presents a single issue: Does a unilateral decision to 

request dismissal of a prior termination of parental rights action satisf)' the 

third element of the tort of malicious prosecution. which requires a 

showing that the prior action terminated in favor of the tort plaintiff? 

The trial court answered .. No." 

ST A TEMENT ON ORAL 
ARGUMENT/PUBLICATION 

Oral argument is oft:en helpful when. as hear. competing public 

policy issues arc involved. 

Publication is recommended. as clarifying the issue will provide 

statc\.vidc guidance. The undersigned counsel has had two cases in the past 

few years where this issue was presented to Dane County trial courts. with 

varying outcomes. suggesting that it is an issue likely to reoccur. 

Vlll 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 9 of 57



ST A TEMENT OF THE CASE 

Plaintiff/Appellant ( .. Cheyne··) filed a Summons and Complaint 

[R: I] on March 22. 2019. alleging the tort of malicious prosecution. She 

alleged that Defendant/Respondent ( .. Chad") maliciously filed a 

tennination of parental rights ( .. TPK'} action without probable caust!. The 

third element of the tort of malicious prosecution required a showing that 

the TPR action terminated in Chcyne·s favor. 

To m~ct this requirement. the Complaint alleged that 

Defendant/Respondent withdrew the TPR petition: 

Despite the obvious contradiction between his claims 
in the TPR case and the trulh. as established by his 
sworn affidavit in the Minnesota case. his se{f 
reporting to FCS and other evidence. despite the 
stipulation to on-going placement in Minnesota. 
despite multiple requests from Cheyne 's Wiscons;,1 
counsel lo drop the TRP. and despite a recommenda
rionfrom the guardian ad !item that the juvenile courl 
action be dismissed. Chad refused to dismiss the TPR 
proceedings. Instead, it would be over 6 additional 
,nonths he.fore. on the cusp of a court hearing, Chad 
Jinal(v llr'ithdrew the petition for termination of 
parental rights. [R: l. Y,13 J 

The Complaint additionally alleged that "[t} he dismissal was not the result 

q{any settlement or stipulation: rather. it was Chad ·s unilaleral decision 

to request its dismissal IR: I :.-18 J. 
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Chad tiled a Motion to Dismiss [R:3] on May 23.2019. asserting in 

relevant part that his unilateral withdrawal of the termination of parental 

rights petition did not satisfy the third element of the tort of malicious 

prosecution because it was not an outcome in Cheyne·s favor. The issue 

was briefed lR:6 and 8]. argued orally on September 16. 2019 /R:9]. and 

dismissed by written order on October L 2019 [R: 111. The trial court·s 

decision concluded that Chad's voluntary withdrawal of the termination of 

parental rights action was not a termination in Cheyne·s favor. 

Cheyne timely filed a Notice of Appeal on October 8.2019 {R: 121-

Afkr briefing was completed. the Court of Appeals certified the appeal to 

the Supreme Court on August 13. 2020. which accepted the case by order 

dated October 21. 2020. 

STATEMENT OF FACTS 

This trial court granted Chad·s motion to dismiss for failure to state 

a claim for relief. As a result. the only facts are those in the Complaint 

{R: I]. which must be taken as true for purposes of the dismissal motion 

(see infra). The pertinent facts, with the paragraph numbers taken from the 

Complaint. arc: 

.., 
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